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Introduction

Article 14, § 1 of the US Constitution states that “all persons born or naturalized in the

United States and subject to the jurisdiction thereof, are citizens of the United States and of the

State wherein they reside. No State shall make or enforce any law which shall abridge the

privileges or immunities of citizens of the United States; nor shall any State deprive any person

of life, liberty, or property, without due process of law; nor deny to any person within its

jurisdiction the equal protection of the laws” (National Archives and Records

Administration). This section is often referred to as the “Equal Protection Clause,” as it quite

literally guarantees any and all “persons” on United States soil the right to “equal protection”

under the law. It applies to both state and federal laws, making it the basis for the plethora of

civil rights cases brought before various courts since the Constitution’s ratification (National

Constitution Center). Many of these cases had to do with issues of “due process,” particularly,

whether or not the Court had (or had not) exercised due process appropriately under the Equal

Protection Clause. There are two types of “due process,” the first being substantive due process,

which, according to Professor Erwin Chemerinsky of Duke University, “asks the question of

whether the government’s deprivation of a person’s life, liberty, or property is justified by a

sufficient purpose.” The second form of “due process” is procedural due process, which

Chemerinsky states “asks whether the government has followed the proper procedures when it



takes away life, liberty, or property” (Chemerinsky). Essentially, substantive due process

demands that a court decide whether or not the government can take away a right while

procedural due process demands that a court decide whether or not the government took that

same right away in a manner that was appropriate and in accordance with the guidelines set out

by the Constitution.

Clearly, due process mainly has to with the literal removal of constitutionally guaranteed

rights by the government, however, some legal scholars argue that the concept of due process

places emphasis on the “substantive” aspect. This emphasis is usually in conjunction with the

Ninth Amendment. Therefore, a given court’s jurisdiction applies in cases where a party feels

that the government has not taken steps to protect their access to a certain right, rather than

feeling that the government has taken explicit action to deprive them of that right. In other

words, some unenumerated rights are inherently granted as a result of the explicitly stated rights,

and when the government does not protect those unenumerated rights, they infringe on those

explicitly stated (Chapman and Yoshino). This argument means that, since substantive due

process concerns the justifications and reasonings behind the government’s removal of a right,

the very concept of substantive due process forces the Court to consider what “smaller” rights

constitute a larger, explicitly guaranteed right. The distinction here is that the government

inaction can cause a barrier to rights, rather than the government’s action acting as that barrier. In

other words, the government is now beholden to “both procedural standards that courts must

uphold in order to protect peoples’ personal liberty and a range of liberty interests that statutes

and regulations must not infringe [upon]” (Library of Congress).

All of this information led me to ask a few questions: according to the principles of

substantive due process, does the law have an obligation to acknowledge and contemplate



external identities that might cause a person on American soil to face obstacles when exercising

their constitutional rights? Or is it its only obligation to guarantee them those rights at face

value? Could the court refuse to hear cases like Roe v. Wade (1973) and Lawrence v. Texas

(2003) and simply state that there is nothing to add given that the general basis of the lawsuit fell

under rights that were already guaranteed by the Constitution? In my opinion, the purpose of the

American government is to provide each person on its soil with equitable resources and

opportunities. Therefore, their obligation extends to ensuring that obstructions to those basic

rights are outlawed for all, not simply stating there are rights to be had by all.

Historical Background

The “due process” clause has also led the Supreme Court to decree certain identities to be

protected classes. As a result of the Civil Rights Act of 1964, where the 14th Amendment

prompted the country to “debate a fundamental constitutional question: does the Constitution's

prohibition of denying equal protection always ban the use of racial, ethnic, or gender criteria in

an attempt to bring social justice and social benefits,” employees are protected from bigotry on

the basis of their race, sex/gender, religion, color, nationality, age, and ability (Legal Highlight).

According to the Equal Employment Opportunity Program, while “every U.S. citizen is a

member of some protected class, and is entitled to the benefits of EEO law… the EEO laws were

passed to correct a history of unfavorable treatment of women and minority group members.”

Essentially, while every American benefits from these laws, they were crafted specifically to

address “a history of unfavorable treatment of women and minority group members,” and,

although marginalized members of these groups are technically only protected from employment



discrimination, they still serve as an example of the Court taking into account the reality of

external factors like identity in the actualization of rights (EEO Terminology).

Legal scholar Laura Inglis wrote that “the legal mechanism that allowed the Court to

establish the new right[s]” through their rulings in cases Roe v. Wade and Lawrence v. Texas

“was a doctrine known as substantive due process” (Inglis). In this case, the “new” rights to

which Inglis refers are the right to have a legal abortion and the right to sexual privacy. However,

are these rights not already guaranteed as a result of the 14th Amendment? After all, one could

argue that the plaintiffs in either case had the right to not be discriminated against on the basis of

sex, which obviously violated their rights to equal protection under the law. Women were

disproportionately impacted by the abortion restrictions — they were being forced to give birth

— while men suffered no such penalty under the law. In the second case, same-sex couples were

unable to practice safe sex without fear of persecution by the law, something that acts as a gender

issue as law enforcement were enforcing sodomy laws on the basis of the sex of those engaging

in sexual acts. In both cases, the Court actually relied, in part, on similar rationale in making

their decision (Roe v. Wade and Lawrence v. Texas).

Different Perspectives

It is impossible to ignore how some iterations of the Supreme Court have taken steps to

acknowledge other limitations to securing rights outside of the literal legal code, including

creating the aforementioned protected classes. The reality is that the protected classes themselves

represent the Court realizing society’s need to further protect the communities disproportionately

harmed by structures and systems that perpetuated bigotry. The 14th Amendment itself was

ratified as a part of the “Reconstruction” efforts made by the national government after the



Emancipation Proclamation (National Constitution Center). Courts recognized that simply

guaranteeing “equal protection under the law” to all on United States soil was not enough —

they needed to pass laws that were increasingly specific to these marginalized groups. This

reasoning is one of the main pieces of logic behind the Civil Rights Act of 1964. Some may

dismiss this rationale as “judicial activism.” In fact, in 2001, Justice Breyer said that “unlike

courts, Congress can readily gather facts from across the nation, assess the magnitude of a

problem and more easily find an appropriate remedy…Unlike judges, members of Congress can

directly obtain information from constituents who have firsthand experience with discrimination

and related issues” in a critique of judicial activism (Dionne). But what is wrong with judicial

activism? Truly, why are courts not encouraged to gather firsthand information? After all, they

are literally trusted to make informed decisions that affect these very same constituents. Perhaps

summarizing it best, Suzanna Sherry, Professor of Law at Vanderbilt wrote “ideally, of course,

the Court should be like Baby Bear: It should get everything just right, engaging in activism

when, and only when, We the People act in ways that we will later consider shameful or

regrettable. But that perfection is impossible, and so we must choose between a Court that views

its role narrowly and a Court that views its role broadly, between a more deferential Court and a

more activist Court.” She later goes on to explain that, while neither type of Court is infallible,

our nation’s past has demonstrated that these “deferential” Courts often fail to block destructive

actions taken by the government, resulting in extremely dire consequences (Sherry). The reality

is that “We the People” are imperfect and that imperfection can have extreme consequences

when we allow our biases and prejudices to overwhelm our governmental systems. These

situations are exactly what necessitate an “activist court.”



However, the Court has not always operated with such thoughtfulness. For example, in

the infamous case Plessy v. Ferguson (1896), the Court ruled that, while the “14th Amendment

intended to establish absolute equality for the races before the law, … separate treatment did not

imply the inferiority of African Americans” (Plessy v. Ferguson). Essentially, the Court did not

find that the denial of certain amenities on the basis of race was not unconstitutional, as long as

alternative amenities were provided — regardless of quality. As is known, this ruling was

reversed by a later Court in Brown v. Board of Education of Topeka (1954), when the Court held

that “separate but equal” facilities are inherently unequal and violate the protections of the Equal

Protection Clause of the Fourteenth Amendment” (Brown v. Board of Education of Topeka). In

this case, although the literal right to be “equal” was technically never violated as a result of the

ruling in Plessy v. Ferguson, the ruling in Brown v. Board of Education of Topeka acknowledged

the reality that “alternative options” were not enough. A similar situation is the Court’s ruling in

Powell v. Alabama (1932), otherwise known as the “Scottsboro Boys” case. In this ruling, the

Court decided that “the trials denied due process because the defendants were not given

reasonable time and opportunity to secure counsel in their defense” (Powell v. Alabama).

Essentially, they found that a “trial” was not enough. There was something to be said for the

quality of the outcome of a given right. This quality of that right is often dependent on social

structures of power and varies greatly depending on identity. As long as there are these

variances, the promise of “equal protection” will never be fulfilled.

Plessy v. Ferguson and Powell v. Alabama, amongst a plethora of other rulings, suggest

that the answer to my question “does the law have an obligation to acknowledge and contemplate

external identities that might cause a person on American soil to face obstacles when exercising

their constitutional rights” is no. However, cases like Brown v. Board of Education of Topeka



suggest that the answer is actually yes. Other instances where the Court has implied that the

answer is yes are Miranda v. Arizona (1966) and Katzenbach v. McClung (1964). In Miranda v.

Arizona, the Court essentially recognized that a lack of education concerning one’s rights in

criminal proceedings violated the rights guaranteed by the Fifth Amendment. The Court decided

that, in order to protect this right, “procedural safeguards [such as a reminder of your right not to

self-incriminate, to an attorney, and to a court-appointed attorney should you be unable to afford

a private lawyer] were required” (Miranda v. Arizona). Here, we see the Court conceding that the

simple guarantee of protections in criminal situations was not enough to truly shield Americans

from the implications of a complete revocation of rights. In Katzenbach v. McClung, the Court

recognized that “discrimination posed restrictions on [Black Americans] who traveled from state

to state,” which violated their constitutional right to travel as decided in Kent v. Dulles (1958) on

the basis of the rights provided by the Fifth Amendment (Katzenbach v. McClung and Kent v.

Dulles). Here, we see the Court conceding that the simple guarantee of the freedom of movement

from state to state was not enough to shield Americans, particularly Black Americans, from the

implications of a complete revocation of rights. In both cases, had the Court not stepped in and

ruled in favor of the petitioners, it would have continued to be as though these other aspects of

the Constitution were completely null.

In the Future

Looking forward, I imagine that this subject will prompt the creation of more protected

classes in addition to more types of civil suits to be brought before the Court. Instead of bringing

a case that asks the Court to consider rights guaranteed explicitly by the Constitution and its

various Amendments, perhaps there will be an influx of cases that force the Court to ponder what



it truly takes to create a society where all it takes to enforce these rights is the literal law.

Additionally, in 2011, the Wisconsin Assembly introduced a bill that would have made credit

history a protected class. This legislation would have been in addition to the already

implemented protected classes of “age, race, creed, color, disability, marital status, sex, national

origin, ancestry, sexual orientation, arrest record, conviction record, military service, use or

nonuse of a lawful product off the employer’s premises during non-working hours, and declining

to attend a meeting or to participate in any communication about religious or political matters”

(Legislature Considers Making "Credit History" a Protected Class). While to some, these class

designations may seem outlandish, in reality, they are actually extremely necessary and effective

in fulfilling the promise of the 14th Amendment. Perhaps the most politically relevant issue

under consideration to become a protected class is socio-economic status. As seen in the case

San Antonio Independent School District v. Rodriguez (1973), plaintiffs have already begun

making the argument that the realities of poverty should be acknowledged when determining

whether or not educational circumstances were “equal,” although the Court rejected that

argument. In this case, students in poorer districts received lower quality of education than their

counterparts in high-income communities. Obviously, this situation meant that, although they

literally received an education, the degree of that education was not equal to that of other

students throughout the state. This set of circumstances is exceedingly similar to those of Brown

v. Board of Education of Topeka, especially since there was a sort of “class segregation,” so one

would think that the outcome would be similar to that of Brown v. Board. Unfortunately, it was

closer to the outcome of Plessy v. Ferguson, and the Court found that segregation on the basis of

socio-economic status was not inherently discriminatory. Since multiple studies have

demonstrated the exact opposite of that — including that “social and economic disadvantage –



not only poverty, but a host of associated conditions – depresses student performance” — I

imagine that San Antonio Independent School District v. Rodriguez will receive its own version

of Brown v. Board of Education of Topeka (Rothstein). Ultimately, if the duty of the court is to

uphold the Constitution then they need to commit to taking the aforementioned “emphasis on

substantive” approach. Their rulings in the recently mentioned cases and more demonstrate that

the judicial body is aware that the simple provision of rights is not enough to protect equality

within the nation. And to fail to promote equality is to fail to fulfill their duty.
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