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MEMORANDUM 

TO:   Professor Roger Lukoff 

FROM:  Molly L. Parris 

DATE:  5 December 2018 

RE:  Campaign Finance and the McCain-Feingold Act 

Introduction 
Since before the United States existed as an independent nation, the use of money has not only 
been present, but central to political campaigns. It is believed that when running for the 
Virginia House of Burgesses, the state of Virginia’s legislative body, in 1757, George Washington 
spent approximately $195 on food and drinks to help him secure his seat (Cruikshank). Since 
then, bribery, or using money and gifts to influence the outcome of an election, has become an 
illegal practice in Virginia and throughout the country, however, the use of money within 
politics has remained a key issue. There are laws in place in all 50 states that regulate the 
manner in which money is spent in politics and specifically in elections. These laws are meant to 
create elections that are accountable and transparent as well as elect members that show they 
can be both accountable and transparent, features key to democracy (Cruikshank). While the 
United States does have some public financing of campaigns in place, as the cost of elections 
has continued to increase throughout the years, the dependency on candidates to rely on 
donations and contributions from sources within the private sectors, such as individual 
contributions, union contributions, or corporation contributions, has increased as well. While 
some believe that spending money on political campaigns is a freedom of speech issue, as who 
someone chooses to donate their money to is an expression of their political views, which they 
have the right to express, others see the use of money in politics as a corruption on candidates 
(Cruikshank). For this reason, campaign finance laws are set in place to allow people to still 
“voice” their opinions whilst mitigating the corruptive effect the money will have on future 
leaders. The most common methods of campaign finance are requiring the disclosure and 
reporting of campaign contributions and how those contributions were spent, setting limits to 
the amount of money an individual or group can donate to a political campaign, and providing 
methods of public financing for campaigns (Cruikshank). No matter the manner that campaign 
finance laws are set in place, they are imperative to mitigating the effects of money in politics 
and ensuring the limitation of corruption within the United States government.  

Background 
The Nixon Watergate Scandal in 1972 brought about a large-scale fear of the influence of 
money in politics. Prior to the scandal becoming known and publicized, Congress passed the 
Federal Election Campaign Act of 1971 (Gitell). This act set limits on monetary campaign 
contributions that could be made lawfully to federal campaigns, as well as required the 
disclosure of campaign contributions and expenditures of candidates running for federal offices 
(Gitell). Just three years later, following the unfolding of the Watergate scandal, the Federal 
Election Campaign Act of 1974 was passed, forming the basis of the current campaign finance 
laws in the United States. The amendments to the original bill included further limits on federal 
campaign contributions to candidates and political parties, as well as further clarifying the 
system for disclosure and public financing systems for presidential elections (“Federal Law”). 
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The bill also tried to place mandatory spending limits on congressional candidates, however 
while the contribution limits, disclosure system, and public financing systems were upheld by 
the Supreme Court, the case of Buckley v Valeo found the mandatory spending limits to be 
unconstitutional and struck them down (“Federal Law”). Four years later, the Federal Election 
Commission ruled that while individuals were limited in the amount of money that they could 
contribute to candidates, individuals could donate unlimited funds to political parties 
themselves to be used for “party building activities” (Gitell). However, this money, which 
became known as “soft money” was, of course, being used by the parties, specifically the 
Democrats, to support their candidates’ campaigns. Republican Senator John McCain and 
Democratic Senator Russ Feingold had long been collaborating on a call for limitation on the 
use of soft money, even collaborating on an op-ed piece for Roll Call, a newspaper that covers 
the goings-on of Capitol Hill (Gitell). Many politicians, Democrats in particular, were advocating 
for campaign finance reform publicly, but behind closed doors staunchly opposed them, as soft 
money was the key to their political success. When John McCain ran for president in 2000, 
however, he brought the issue of campaign finance to the forefront of the public eye, and in 
the wake of corporate monetary scandals from Enron, Global Crossing, and Tyco, genuine 
support for campaign finance reform began to grow (Gitell). Eventually in February of 2002 the 
Bipartisan Campaign Reform Act of 2002 passed in the House, sponsored by Senators McCain 
and Feingold, and a month later in the Senate. Within eight months the bill was signed in to law 
and placed in to effect (Jones).  

The Bipartisan Campaign Reform Act of 2002 
As the first major amendment to the Federal Election Campaign Act of 1971 since the 
amendments added in 1974, the major goal of the Bipartisan Campaign Reform Act of 2002, 
colloquially known as the McCain-Feingold Act, was to eliminate the use of soft money by 
political parties to fund their candidates’ campaigns. As became apparent in the 1996 and 2000 
presidential elections, state and federal campaign finance rules differed from one another, 
which was allowing the unlimited amounts of soft money contributions made by unions and 
corporations at the state level to be funneled to federal candidates and national party 
committees, thus circumventing the limits set under the Federal Election Campaign Act (Jones). 
In passing this bill, McCain and Feingold were attempting to close up this loophole and create 
unified campaign finance regulations. There were three major provisions of this bill: 

1. The bill raised the legal amount of “hard money” an individual could donate to a specific 
campaign. Hard money contributions, which refers to the monetary contributions 
individuals can make that are regulated by federal law, had remained at $1,000 per 
candidate per individual since the passing of FECA. However, the Bipartisan Campaign 
Reform Act increased that limit to $2,000 per candidate per individual and allowed for 
that amount to be increased with inflation over time. It also allowed for primary and 
general elections to be counted separately, so all in all, an individual could donate 
$4,000 in total to a particular candidate during each election cycle. The first provision 
also addressed the part of FECA that limited the amount of aggregate contributions an 
individual could donate to multiple candidates and party committees in a given election 
year, increasing this limit as well (Jones). 
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2. The second provision of the bill dealt with the use of soft money within political 
campaigns. Under McCain-Feingold, soft money was made essentially illegal. The bill 
stated that federal candidates, parties, office holders, and their respective agents could 
not ask for, accept, or direct any soft money contributions to another person or 
organization and could not raise or spend any money not subject to FECA limits. In other 
words, any money received in excess of the limits required by FECA would be unable to 
be used towards a political campaign. Additionally, the second provision required that 
any money meant to be used for “federal election activity” would be subject to the FECA 
limits. Federal election activity was defined as any activity that occurred within 120 days 
of a federal election that refers to either supporting or opposing a clearly identified 
candidate. Essentially, this provision eliminated the distinction between hard and soft 
money, requiring that any money used on the behalf of a federal candidate be subject 
to FECA limits, making all campaign money hard money (Jones). 

3. Finally, the third provision eliminated the distribution of political advertisements by 
corporations and unions. These advertisements, which were called “electioneering 
communications” were defined as any advertisement made by a group unaffiliated with 
a political campaign that referred to a clearly identified candidate, were made within 60 
days of a general election or 30 days of a primary election and were targeted to the 
specific electorate of a federal candidate. The only exception was for presidential and 
vice-presidential candidates in which the whole nation is the electorate. The goal of this 
provision was to stop the influence of unions and corporations on federal elections 
(Jones).  

In addition to these three main provisions, before the final bill was passed, an amendment 
was added called the “Millionaire’s Amendment.” Under this amendment, any candidate 
whose opponent spent more than a certain amount of their own money, as defined by a 
mathematical formula, would be allowed to accept contributions in excess of FECA limits. 
This was added as to not give wealthier federal candidates an upper hand in federal 
elections and as an attempt to try and even the playing field (Jones). For example, in the 
2004 senatorial primary in Illinois between Barack Obama and Blair Hull, Hull, a millionaire, 
spent $29 million of his own money on the election. Due to the millionaire’s amendment, 
Obama was able to raise $3 million in contributions that were greater than the $2,000 
allowed by the BCRA, which accounted for more than one-third of his total campaign fund. 
Under normal limits, he would have only been allowed to raise $960,000 from those same 
donors, putting him at a serious disadvantageous to Hull. In the end, Obama is actually the 
one who won that primary, and eventually would go on to win the senate seat as well 
(Jones). However, this amendment was later found to be unconstitutional in the Supreme 
Court Case of Davis v Federal Election Commission (Jones).  
 

Constitutionality 
Since its passing, the McCain-Feingold act has been reviewed by the United States Supreme 
Court for constitutionality numerous times. The first case that examined BCRA was in 
McConnell v Federal Election Commission. Multiple parts of the bill were brought under 
scrutiny in this case in deciding the bill’s constitutionality as a whole. In their ruling, the court 
upheld that the control on the use of soft money within the bill and the regulation on the 
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electioneering communications were allowed under the United States Constitution (Federal 
Election Commission). However, there was a provision in the bill that prohibited campaign 
contributions from minors. The court found this to be unconstitutional by freedom of speech 
granted under the first amendment. The court argued that freedom of speech was granted to 
all citizens, regardless if they were under the age of eighteen or not, therefore not allowing 
minors to make campaign contributions was a violation of that freedom (Federal Election 
Commission). The other part of the bill they found unconstitutional was a provision that 
required political parties to choose between coordinated and independent expenditures on 
behalf of a candidate once they receive the party’s nomination. They found that this also 
violated the first amendment because burdened speech is limited to independent expenditures, 
giving it first amendment protection (Federal Election Commission). Another case that was 
brought up regarding the BCRA was Citizens United v Federal Election Commission. This was a 
monumental case that invalidated the section of the McCain-Feingold Act that prohibited 
electioneering communications by unions and corporations. The court found this provision to 
be unconstitutional, overturning the decision made in McConnell v FEC, under grounds of the 
first amendment. They argued that preventing these groups from using their own monetary 
funds to create political advertisements was a violation of freedom of speech and was 
therefore not allowed by the Constitution (Duignan). The most recent case regarding the BCRA 
was McCutcheon v Federal Election Commission. In this case, the Supreme Court found that 
biennial aggregate limits on how much an individual can donate during a two-year period on all 
federal candidates, parties, and political action committees combined was unconstitutional. 
They also cited the first amendment’s protection of freedom of speech as grounds for this 
decision (Knott). 
 
Success or Failure? 
At the time of its passing sixteen years ago, the Bipartisan Campaign Reform Act of 2002 was 
considered a great achievement for its time. Through passion and advocacy, McCain and 
Feingold were able to pass truly bipartisan bill through Congress with, though reluctant, 
support from both the Democrats and Republicans; even though they knew that the reforms 
would likely hurt their future political campaigns (Schmitt). In the modern political scene, it 
would be an impossible feat to get the highly polarized, gridlocked Congress to agree on a bill 
that would benefit both sides, much less a bill that hinders their political process. In that way, 
the bill was a success. Additionally, the bill was successful in closing the soft money loophole 
political parties had maneuvered and taken advantage of, forcing them to rely on small donors 
to create successful campaigns (Schmitt). In this way, the McCain-Feingold Act took power 
away from political parties which, on the surface, may seem like a positive to the American 
people highly skeptical of political parties’ influence on governmental affairs. However, in doing 
so, McCain-Feingold shifted political power from political parties to more extreme and less 
accountable outside groups (Kelner and La Raja). While individuals, corporations and unions are 
now limited in how much hard money they can donate to campaigns, they are not limited in the 
amount of money they can donate to these outside groups. Once the Citizens United decision 
struck down the BCRA provision on electioneering communications for corporations and 
unions, the road was paved for the formation of Super PACs, giving these groups immense 
political power (Schmitt).  People can donate unlimited funds to these tax-exempt social 
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welfare groups and trade associations, who are not required to disclose any information about 
how much they received and how they spent that money (Kelner and La Raja). This has led to 
the shrinking of the power of the political parties, especially state parties that actually relied on 
these soft money contributions to thrive, and a growing dependency by politicians to these un-
transparent, unaccountable outside groups. While the Bipartisan Campaign Reform Act may 
have been a success for its time, politics in 2018 have been significantly hindered by its effects. 

Moving Forward: My Recommendation 
While the goal of the McCain-Feingold Act was to mitigate the role of money within politics, it 
seems to have only made money more of an influencing factor. However, money is not the only 
negative effect of the bill. Both Robert Kelner, chair of election law practice at Covington & 
Burlington LLP, and Raymond La Raja, professor of political science at the University of 
Massachusetts-Amherst, in their Washington Post article “McCain-Feingold’s Devastating 
Legacy” and Jonathon Rauch of The Atlantic in his article “How American Politics Went Insane” 
trace the effects of reforming campaign finance, thus transferring power to outside groups, to 
one of the causes of the highly ideological extremism in modern America. In moving forward, I 
propose three reforms to help alter the current campaign finance regulations. First, to account 
for the increase in power of outside groups, I propose a requirement that outside groups 
disclose all their political spending. While we know that halting these groups from political 
spending would be a violation of the first amendment, as ruled by the Supreme Court, requiring 
them to disclose all political contributions and spending, similar to political parties and 
candidates, will ensure higher levels of accountability and transparency among these groups, 
making them more indebted to the American people. Second, the amount an individual can 
contribute to a political campaign in hard money contributions should be increased, making 
people more likely to donate their money directly to candidates, rather than the outside 
groups. Finally, I propose that some regulated amount of soft money be allowed in political 
campaigns. My second and third proposals help to shift power back to the political parties. 
Kelner and La Raja argue, “for centuries, political parties played a moderating role: Because 
they comprise a broad coalition of interests, parties had to mediate among competing 
constituencies, looking for middle-ground positions that would draw maximum support” 
(Kelner and La Raja). However, as outside groups representing special interests have received 
more political power, candidates have become more extreme, leading to higher levels of 
polarization and gridlock in Congress (Rauch). Increasing hard money limits will encourage more 
individuals to donate directly to political campaigns. Politicians are thus more likely to 
represent their constituents in their time on the Hill rather than the special interests they 
currently represent as they won’t rely on the special interest groups to fund their elections. 
Also, if you allow for some soft money spending by political parties, it shifts election power 
back to them. Having political parties have a greater say in the candidates that will represent 
their party’s values should bring more moderate candidates to the general elections, helping to 
combat the extremist tendencies in Congress and the massive gridlock that has defined modern 
political life (Rauch). In conclusion, while the Bipartisan Campaign Reform Act of 2002 laid 
stable ground work for future campaign finance reform, its provisions are no longer working to 
mitigate the influence of money within politics. However, my proposals should help to amend 
this groundbreaking bill to fix 2018 political problems.  
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